Natural Resources Law

Fall 2011 Syllabus
Professor Czarnezki

Office: 3rd Floor, China Partnership
 Phone:
802-831-1369
E-mail: czarnezki@gmail.com
Course Description 

This course is an introduction to the law of natural resources, with an emphasis on federal statutes that govern access to and use of natural resources such as wildlife and biodiversity, wilderness and protected lands, water resources, and forests.
Course Objectives

By the conclusion of the Natural Resources Law course, each student is expected to have achieved:

· A thorough understanding of the major federal statutes dealing with natural resources law.
· An understanding of the economic and ethical consequences when choosing any regulatory approach to protect our natural resources.
· An ability to assess the lawfulness of administrative agency and private action towards natural resources by application of relevant statutes or agency regulations.

· An appreciation of the role of the federal and state judiciaries, as well as Congress, state legislatures and agencies, in formulating and implementing natural resource policy.

· An ability to identify, analyze, and formulate both legal and non-legal strategies to assist future clients in solving problems that implicate natural resource law and policy.

Texts and Materials

Klein, Cheever, Birdsong, Natural Resources Law: A Place-Based Book of Problems & Cases (Aspen 2d ed. 2009).
Czarnezki, Jason, Everyday Environmentalism: Law, Nature and Individual Behavior (2011).
Additional cases and other reading materials will be assigned during the semester.  These materials will be available on-line, or handouts will be provided.

Reading and Class Preparation

Daily reading assignments and a list of topics to be covered will be provided.  Students should always review the relevant statutory provisions discussed in the Text and assigned cases. Some topics will take longer to complete than others.  
Every student should come to class prepared, and attendance is mandatory.  If there is any particular day on which you will be unable to prepare appropriately for class, please email me in advance of class.

Evaluation

Grades will be based on a take-home final examination.  Grades may be adjusted in exceptional circumstances on the basis of class participation and attendance.

List of Topics
For my benefit and for students using the first edition in an effort to save money, cases/sections listed in bold are new to the 2d edition, and cases/sections with a strikethrough have been removed from the 2d edition. I have provided this information to the best of my ability.  Please let me know if you see any errors or omissions.
	Topic No.
	Topic
	Readings 
(2d ed. page #s)

	INTRODUCTION (Chapter 1)

	1
	Natural Resources Law and the Importance of Place
	1-34 

	
	For Topic 1, also read Czarnezki Book, Introduction, Ch. 1 and 2
	

	FEDERAL LANDS (Chapter 2)

	2
	A. Overview

B. Discussion Problem: Nye County, Nevada
C. Historical Background

     1. The Birth of the Federal Public Domain (Pollard v. Hagan; U.S. v. Gardner)
	37-56

	3
	     2. Land Grants to States (Branson School District v. Romer)

     3. Grants to Private Parties (Foust v. Lujan)

     4. From Grants to Management (U.S. v. Grimaud; Light v. U.S.)

     5. Public Land Management and Environmental Quality 
	56-83

	4
	D. The Property Clause: Federal Authority and Federal Ownership (Camfield v. U.S.; Kleppe v. New Mexico; Minnesota v. Block)
	83-100

	FORESTS (Chapter 5)

	5
	A. Overview
B. Discussion Problem: Forest Management
C. Foundations of Federal Management: Congress Sets the Stage (Forest Service Organic Act of 1897; The Multiple Use-Sustained Yield Act of 1960)

D. The Courts Intervene (Izaak Walton League v. Butz)
	281-303

	6
	E. Congress Strikes the Balance? (National Forest Management Act of 1976)
F. The Courts Intervene, Again

     1. The Planning Idea (Sierra Club v. USFS; Mountain States Legal Foundation v. Glickman; Sierra Club v. Marita; Discussion Problem: Quincy Library Group)
	303-321

	7
	     2. A New Planning Paradigm? (Citizens for Better Forestry v. USDA) 
     3. The Standards Idea (Sierra Club v. Espy (I); Sierra Club v. Espy (II); Sierra Club v. Glickman; Sierra Club v. Peterson (I); Sierra Club v. Peterson (II); Discussion Problem: The Roadless Rule) 
	321-344

	PARKS, MONUMENTS, AND WILDERNESS (Chapter 9)

	8
	A. Overview
B. A National Park “System”  (Discussion Problem: The National Park Service Mandate; Sierra Club v. Dept. of Interior; The Fund for Animals v. Norton; Int’l Snowmobile Manufacturers Assoc. v. Norton)
	497-519

	9
	C. National Monuments: Delegation of Congressional Authority (Antiquities Act of 1906)
     1. What Happened at Jackson Hole (89 Congressional Record 2233; State v. Wyoming v. Franke)
     2. Grand Staircase-Escalante (Utah Association of Counties v. Bush)
	519-534

	10
	D. Wilderness: Congressional Limitation of Executive Control (Wilderness Act of 1964)
     1. Wilderness Selection (Discussion Problem: What Is Wilderness For?; Parker v. U.S.)

     2. Prohibited Activities (The Wilderness Society v. USFWS)
	534-555

	STATE LANDS: THE PUBLIC TRUST DOCTRINE (Chapter 11)

	11
	A. Discussion Problem: Recreation and the Public Trust Doctrine
B. In the Beginning: Oyster Wars and Railroads (Martin v. Waddell’s Lessee; Illinois Central Railroad Co. v. Illinois)

C. The Scope of the Trust: Submerged Lands Revisited (The Daniel Bell; Utah v. U.S.; Phillips Petroleum Co. v. Mississippi)
	617-643

	12
	D. The Trustee: The Authority and Duty of the States (Defenders of Wildlife v. Hull; Kootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, Inc.)
E. The Trust Purposes: Benefits Accruing to the Public (National Audubon Society v. Superior Court (Mono Lake); Neptune City v. Avon-by-the-Sea)
	644-658

	13
	F. Beyond the Traditional Doctrine: The Recreational Boating Saga (People v. Emmert; Montana Coalition for Stream Acess, Inc. v. Hildreth)
G. And Onto Dry Land? (Daytona Beach v. Tona-Rama; Grayson v. Huntington)
	658-673

	WILDLIFE AND THE ENDANGERED SPECIES ACT (Chapter 13)
For greater context for this section, read Czarnezki book, Ch. 6. 

	14
	A. Overview (Noss, Some Principles of Conservation Biology as They Apply to Environmental Law)
B. Constitutional Foundations of Wildlife Law

     1. A Place to Start (Geer v. Conn.)

     2. The Treaty Power (Missouri v. Holland)

     3. The Property Clause (Wyoming v. United States)

     4. Commerce Clause (National Association of Home Builders v. Babbitt; Gibbs v. Babbitt; Rancho Viejo v. Norton)
	729-764

	15
	C. The Endangered Species Act of 1973 (The Endangered Species Act of 1973)
     1. Listing Under Section 4 (Deciding What to Protect) (Western Watersheds Project v. USFWS; Discussion Problem: Listing the Black-Tailed Prairie Dog; Officials Say No Easy Answers in Prairie Dog Debate; U.S. Fish and Wildlife Service, Vertebrate Population Policy; Defenders of Wildlife v. DOI; National Association of Homebuilders v. Norton; Defenders of Wildlife v. Norton)
	764-792

	16
	     2. Consultation, Jeopardy and Adverse Modification (The Endangered Species Act of 1973; Tennessee Valley Authority v. Hill; Nat’l Assoc. of Home Builders v. Defenders of Wildlife; Discussion Problem: The Canada Lynx and National Forest Management)
	793-819

	17
	     3. The Take Prohibition of § 9 (The Endangered Species Act of 1973; Sweet Home Chapter of Communities for a Greater Oregon v. Babbitt)


D. Species Protection in Place (Arizona Cattle Growers Association v. U.S. Fish and Wildlife Service)
E. Discussion Problem: Climate Change, Polar Bears, and the ESA
	819-840

	WETLANDS (Chapter 15)
In preparation for this section, read Czarnezki book Ch. 5 and Conclusion

	18
	A. Overview (Sam Wilson & Tom Moritz, eds., Wetlands Reader; Bill Sipple, Wetland Functions and Values)

B. Discussion Problem: The Great Salt Lake

C. Statutory and Regulatory Excerpts (The Clean Water Act of 1972; Army Corps of Engineers Wetlands Regulations)

D. Which Wetlands Does Section 404 Regulate? (United States v. Riverside Bayview Homes, Inc.; Solid Waste Agency v. U.S. Army Corps of Engineers; Rapanos)
	944-982

	19
	E. Which Activities Does Section 404 Regulate? (Avoyelles Sportsmen’s League, Inc. v. Marsh; National Mining Ass’n v. U.S. Army Corps of Engineers; Kentuckians for the Commonwealth, Inc. v. Rivenburgh)
	982-993

	20
	F. The Section 404 Permit Process (National Wildlife Federation v. Whistler; Fund for Animals, Inc. v. Rice)
	994-1004

	WATER (Chapter 14) (if time permits)

	21
	A. Overview

B. Discussion Problem: Creating a Water Law System
C. State Law

     1. The Riparian Doctrine (Gordonsville v. Zinn; Hoover v. Crane; The Restatement (Second) of Torts; Robert H. Abrams, Charting the Course of Riparianism: An Instrumentalist Theory of Change)
	841-859

	22
	     2. The Prior Appropriation Doctrine (Irwin v. Phillips; R.J.A., Inc. v. Water Users Ass’n; Thornton v. Fort Collins; Gary Paul Nabhan, Opinions: Phoenix Ignoring Drought Dilemma; Dan Walters, Op-Ed: Farm-to-City Water Shifts a Trend to Watch)
	859-874

	23
	     3. Regulated Riparianism (Village of Tequesta v. Jupiter Inlet Corporation; Southwest Florida Management District v. Charlotte County; American Society of Civil Engineers, The Regulated Riparian Model Water Code)

     4. Groundwater (Discussion Problem; Robert Glennon, Water Follies: Groundwater Pumping and the Fate of America's Fresh Waters; Wisc. v. Michels Pipeline Const.,Inc.)
	874-892

	24
	D. The Federal Overlay

     1. Federal Reserved Water Rights (Winters v. United States; U.S. v. New Mexico)
     2. The Dormant Commerce Clause (Sporhase v. Nebraska ex rel. Douglas)
     3. The Federal Clean Water Act (Clean Water Act; PUD No. 1 v. Washington Dep't of Ecology; South Florida Water Management District v. Miccosukee Tribe of Indians)
     4.  The Federal Endangered Species Act (Alletta Belin, Why a Minnow Matters; Douglas Jehl, Albuquerque Case Pits Thirst Against Fish; Rio Grande Silvery Minnow v. Keys)
	892-920

	25
	E. Place-Based Regimes

F. Climate Change & Water Resources
	921-941
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